


Smith v. Municipai Court, 202 Cal.App.3d 685 (1988)
245 CalRptr. 300 -

(1934) 2 Cal.2d 221, 227 [39 P.2d 804]), the plaintiff
must clearly bring itself within the purview of the
unlawful detainer statutes. (Baugh v. Consumers
Associates, Ltd. (1966) 241 Cal.App.2d 672, 674-675 [50
Cal.Rptr. 822]; Horton-Howard v. Payton (1919) 44
Cal.App. 108, 112 [186 P. 167].)

Smith’s general statements of law are valid but do little
more than state the given. The strict construction of the
unlawful detainer statutes does not automatically award
Smith the victory. We have concluded that expansive
interpretation is not needed to reach the holding that a
marina slip is within recognized definitions of “real

property.”

Smith correctly notes that the unlawful detainer statutes
apply only to an occupant of real property (Code Civ.
Proc., § 1161) or to a holdover tenant in a manufactured
home or mobilehome as those terms are statutorily
defined (Code Civ. Proc., § 1161a, subd. (a)). Noting,
again correctly, that his boat does not fit the definition of
a manufactured home or a mobile home, Smith argues
that the remaining “question before this Court is whether
a navigable boat temporarily tied to and docked at a wharf
constitutes occupancy of ‘real property’.”

(™) Smith has charted the wrong course. The issue is not
whether the vessel is real property because it is tied to a
land-based wharf, but whether the rental of the space on
the water is a rental of real property. The term “real
property” is defined at several places in the Code of Civil
Procedure. Code of Civil Procedure section 17 defines the
term as “coextensive with lands, tenements, and
hereditaments.” Code of Civil Procedure sections 481.203
and 680.320 define the term to “[include] any right in real
property, including, but not limited to, a leasehold interest
in real property.” The Civil Code is more explicit.
“Property is either: []] 1. Real or immovable; or, []] 2.
Personal or movable.” (Civ. Code, § 657; see also Code
Civ. Proc., §§ 481.195, 680.310.) Property is defined as
“the thing of which there may be ownership” (Civ. Code,
§ 654) - thus, if something can be owned and cannot be
moved, like the surface of a body of navigable water, it
constitutes “real property.” Smith’s leasehold interest in
his boat slip would therefore seem to be an interest in real
property, subject to unlawful detainer.

This logic finds support in the law of water ownership.
(P “Water in its natural state is a part of the land, and
therefore real property.” (3 Witkin, *690 Summary of
Cal. Law (8th ed. 1973) Personal Property, § 53, p. 1661.)
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(™) The state’s navigable waterways and their underlying
beds are owned by the state in trust for the public. (Marks
v. Whitney (1971) 6 Cal.3d 251, 258, fn. 6 [98 Cal.Rptr.
790, 491 P.2d 374]; City of Oakland v. El Dorado T. Co.
(1940) 41 Cal.App.2d 320, 329 [106 P.2d 1000]; see
Coburn v. Ames (1877) 52 Cal. 385, 398-399.)* By virtue
of Harbors and Navigation Code section 4000, the state
has seen fit to permit county boards of supervisors to
grant licenses for wharf operations in navigable waters
within or adjacent to the county. ( !'!) At least for
unlawful detainer purposes, TMI stands in the place of the
state as owner of the navigable waters of the marina and
the underlying bed. Since the water on which Smith’s
boat rests is real property, TMI may employ unlawful
detainer to remove tenants.’

Smith does not view the case in this light, but focuses his
attention on TMI’s position as owner of the adjacent land
to which the wharf is attached. The crux of his argument
is that the wharf is not real property because it is not
“affixed” or “appurtenant” to land within the definition of
Civil Code section 658. He relies heavily on Coburn v.
Ames, supra, 52 Cal. 385, which appears to hold that a
wharf attached to land is not so “affixed” or
“appurtenant.” Smith further argues that even if the wharf
is real property, temporarily tying a boat to the wharf does
not amount to “use or occupancy” of that property.
Smith’s reliance on Coburn is misplaced and his
arguments misdirected. It is the ownership of the
navigable water of the boat slip, not the wharf, which is
the key factor in determining availability of unlawful
detainer.

We conclude the occupancy of a rental boat slip in
navigable waters amounts to an occupancy of real
property for purposes of unlawful detainer. *691 Contrary
to Smith’s concluding argument, our ruling does not
permit a “mere” holder of a franchise to impede the
“freedom of navigation.” TMI holds a license under a
grant from the Legislature, and its unlawful detainer
action is not an impermissible infringement upon
navigation but an available legal remedy against an
allegedly defaulting tenant.

The petition for writ of mandate is denied. The stay
heretofore imposed is dissolved.

King, J., and Haning, J., concurred. *692

1 Although TMI alleges the foreclosure action is still pending, Smith maintains the action was not successful: apparently the
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foreclosure law targets the boat’s legal owner, and the Solaris is legally owned by Smith’s bank. Whatever the status and scope of
the foreclosure action, and the exact rights and responsibilities thereunder, lien foreclosure is a protracted procedure and is not
intended to be an exclusive remedy. (See Harb. & Nav. Code, §§ 502, subd. (g), 503.) Furthermore, the rental agreement provides
that “[t]he rights of [TMI] under this Lease shall be cumulative to all other rights or remedies which are or may be in the future
conferred upon [TMI] ... by ... law.”

2 Nonnavigable waters may be owned by virtue of the private ownership of the bed beneath the water: “The owner of submerged
land, like the owner of dry land, owns also to the sky and to the depths: Cujus est solum, ejus est usque ad coelum et ad inferos.”
(Steel Creek Development Corp. v. James (1982) 58 N.C.App. 506 [294 S.E.2d 23, 27], fn. omitted; see generally, 78 Am.Jur.2d,
Waters, §§ 44, 51, pp. 486-487, pp. 493-494.)

3 Smith somewhat obliquely argues that Union Oil Co. v. Rideout (1918) 38 Cal.App. 629 [177 P. 196], provides authority that a
boat user and a marina cannot stand in a landlord-tenant relationship. Union Oil did not involve an eviction of a boat by a marina,
but a suit by an oil company for damages to property allegedly caused by the owner of a boat docked at the San Francisco
waterfront. In dicta, the court stated, “As to the contractual relation existing between the harbor commissioners and those to whom
they let the privilege of docking their boats at the piers, while it is to be conceded that, in a strict sense, ... the relation of landlord
and tenant does not exist between them [citation], still it cannot be doubted that, so long as the owners of boats have their vessels in
dock at said piers, ... they are nevertheless as much occupants of said piers as they would or could be if they were in the strictest
sense tenants of said commissioners.” ( Id., at p. 636, italics added.) Union Oil is not compelling authority in Smith’s favor, and the
emphasized language would, if anything, support TML.

© 2015 Thomson Reuters. No claim to original U.S. Government Works.
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5 Cal. Real Est. Digest 3d Waters § 5

Miller & Starr California Real Estate Digest 3d
Database updated June 2014
Waters
L. Generally

Topic Summary

§ 5. Ownership and nature

West’s Key Number Digest
West’s Key Number Digest, Waters and Watercourses <41, 42, 51

California operates under a dual system of water rights that recognizes both the appropriation and riparian doctrines. The
riparian doctrine confers on the owner of land contiguous to a watercourse the right to the reasonable and beneficial use of
water on his or her land. The appropriation doctrine contemplates the diversion of water and applies to any taking of water
for other than riparian or overlying uses. Both riparian and appropriative rights are usufructuary only and confer no right of
private ownership in the watercourse. People v. Murrison, 101 Cal. App. 4th 349, 124 Cal. Rptr. 2d 68 (3d Dist. 2002),
review denied, (Nov. 20, 2002).

The state’s property interest in ground water (Wat. Code, § 102) is no less usufructuary than that of private ownership.
Public waters may be duly used, regulated and controlled in the public interest. Aerojet-General Corp. v. Superior Court,
211 Cal. App. 3d 216, 258 Cal. Rptr. 684 (1st Dist. 1989).

All ownership of water in California is usufructuary; water rights do not relate to the ownership of water, but only to the
right to its use. Aerojet-General Corp. v. Superior Court, 211 Cal. App. 3d 216, 258 Cal. Rptr. 684 (1st Dist. 1989).

The state’s property interest in ground water (Wat. Code, § 102) is no less usufructuary than that of private ownership.
Public waters may be duly used, regulated and controlled in the public interest. Aerojet-General Corp. v. Superior Court,
211 Cal. App. 3d 216, 258 Cal. Rptr. 684 (1st Dist. 1989).

Water in its natural state is a part of the land, and therefore real property. Smith v. Municipal Court, 202 Cal. App. 3d 685,
245 Cal. Rptr. 300 (1st Dist. 1988).

Once rights to use water are acquired, they become vested property rights. As such, they cannot be infringed by others or
taken by governmental action without due process and just compensation. United States v. State Water Resources Control
Bd., 182 Cal. App. 3d 82,227 Cal. Rptr. 161 (1st Dist. 1986).

Unlike real property rights, usufructuary water rights are limited and uncertain. The available supply of water is largely
determined by natural forces. Riparians have no rights to a specific amount of water. Rather they enjoy as an incident of
common ownership with other riparians on the stream a correlative share of the natural flow. They may be required to
share expenses or inconveniences for the common good to enable all riparians to use the water. In contrast, limitations on
appropriators are more visible, since appropriative rights are governed by the terms of the issued permit: the quantity of
permitted water is specified together with other terms and conditions imposed by the Water Resources Control Board.
Further, superimposed on these basic principles defining water rights is the overriding constitutional limitation of Cal.
Const., art. X, § 2, that water be used as reasonably required for the beneficial use to be served. United States v. State
Water Resources Control Bd., 182 Cal. App. 3d 82,227 Cal. Rptr. 161 (1st Dist. 1986).

The law of water rights involves a hierarchy of priorities: riparian rights as a class have priority that must be satisfied
before any appropriative rights are exercised. As among appropriators, the first in time is the first in right. In times of water
shortage the junior rights-holder must reduce use even to the point of discontinuance before the next senior appropriative
rights-holder must cut back at all. Any impairment of the rights of the senior appropriator constitutes an invasion of private
rights for which a remedy lies at law and in equity. Since under Wat. Code, §§ 1450, 1455, priority of the issued permit is
based upon the application date, most appropriative rights possessed by a federal water project, the applications of which
largely preceded those of a state water project, had a higher priority than the rights of the state water project. United States
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v. State Water Resources Control Bd., 182 Cal. App. 3d 82, 227 Cal. Rptr. 161 (1st Dist. 1986).

Water in its natural state is a part of the land, and therefore real property. When severed from the realty, reduced to
possession, and placed in containers, it becomes personal property. Santa Clarita Water Co. v. Lyons, 161 Cal. App. 3d
450,207 Cal. Rptr. 698 (2d Dist. 1984).

Water is not stationary, as are other natural deposits such as ore, and it may be replenished from its source unlike other
natural deposits. Thus, the right of property in water is usufructuary, and consists not so much of the fluid itself as the
advantage of its use. Hence, the cases do not speak of the ownership of water but only of the right to its use. Santa Clarita
Water Co. v. Lyons, 161 Cal. App. 3d 450, 207 Cal. Rptr. 698 (2d Dist. 1984).

The right to flood land or to store water thereon may be appurtenant to ownership of water, considered as real property.
Security Pac. Nat. Bank v. City of San Diego, 19 Cal. App. 3d 421, 97 Cal. Rptr. 61 (4th Dist. 1971).

Westlaw. © 2014 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

€, 2013 Thomson Reuters. No claim to original U.S. Govermment Works.
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