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Some nonconforming uses, such as corner stores in residential neighborhoods, can be benign or even beneficial;
other nonconforming uses warrant special attention to ensure they do not adversely affect neighborhoods.
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Other Issues

In addition to the broad categories covered in previous sections, the NZO can address a
number of narrower concerns raised by the needs of particular areas, uses, and segments of
the population. This section looks at how the NZO can integrate policies that comply with
requirements for uses protected by State and federal law, such as places of worship, housing
for disabled persons, and affordable housing. Although these issues did not fall within the
scope of the previous sections, the concerns raised here are important for ensuring that the
NZO meets all goals of the General Plan and are equitable, legally sound, and consistent
with applicable regional policies.

PROTECTED USES

California law grants cities and counties relatively broad discretion in the regulation of land
uses and development, and the federal courts and United States Congress have, for the most
part, left land use and environmental regulation up to state and local government. There are,
however, some important exceptions to this approach. If local regulations conflict with fed-
eral law, pursuant to the supremacy clause of the United State Constitution, then local laws
are pre-empted. In some cases, both Congress and the State have identified matters of criti-
cal concern that limit the authority of California cities.

This section discusses some of these protected uses, applicable rules, and potential issues
that should be considered as part of the NZO.

* Religious uses (Federal Religious Land Use and Institutionalized Persons Act of
2000, California Gov. Code Sec. 25373 and 37361)

* Housing for persons with disabilities (Federal Fair Housing Act Amendments of
1998, Americans with Disabilities Act as incorporated into California Gov. Code
Section 11935 and Civil Code Section 54.1)

* Affordable housing (Gov. Code Sections 65589.5 and 65915)
* Cottage Food (AB 1616)

Religious Uses

The Federal Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA) re-
quires public agencies to demonstrate a compelling government interest and to use the least
restrictive means to implement a land use regulation that imposes a substantial burden on
religious exercise of a person or religious assembly or institution. The federal courts have
ruled that requiring a religious institution, such as a church, temple, or religious school to
apply for a conditional use permit, submit information needed to conduct zoning review, or
obtain a rezone or other approval required for all other similarly situated applicants is, in
most cases, not be considered to be a “substantial burden” on religious exercise. Local agen-
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cies that impose limitations on where religious uses may locate or impose requirements that
the applicant considers “burdensome” may, however, be sued in federal court.

Santa Barbara’s current Zoning Ordinance allows churches in all residential zones, commer-
cial zones, and the R-O Zone with a Conditional Use Permit, and in the C-2, C-M, and M-1
zones by right. The Ordinance sets no specific design guidelines, landscaping and screening
requirements, or additional setback requirements (with the exception of the requiring adult
entertainment businesses to be located at least 500 feet away from a religious institution in
the C-2, C-M, or M-1 zones). In addition, the provisions for the R-2, R-3, and R-4 zones
note that principal land uses are for residential dwellings or hotel-motel uses, together with
recreational, religious and educational facilities.

While “churches” are identified as allowed uses, they are not clearly defined in the Zoning
Otrdinance. The term “sensitive uses” includes religious institutions generally and religious
institution is defined in Chapter 28.81, Adult Entertainment Facilities, as “any church, syna-
gogue, mosque, temple, or building which is used primarily for religious worship, religious
education incidental thereto and related religious activities.” There is no explicit definition
for churches and what they consist of. For example, church uses could presumably include a
number of church-operated social and community services, such as daycare centers, charity
dining, and other activities. It is important that the City makes clear how these uses are de-
fined and governed in the NZO because they are protected by federal law.

One option is to classify churches as a “community assembly” use which would include oth-
er uses such as community centers, meeting halls, and other facilities for public or private
meetings that are similar in function. This would ensure that churches and other religious
institutions are treated the same as similarly situated uses.

Fair Housing

Various provisions in both federal and State law limit the authority of local agencies to regu-
late facilities for persons with special needs. In 1988, Congress extended the 1968 Fair Hous-
ing Act’s prohibitions against housing discrimination to include discrimination on the basis
of handicap or familial status (families with children). The Federal Fair Housing Act
Amendments (FHAA) defined "handicapped" to include persons with physical or mental
disabilities and recovering alcoholics and drug addicts. The FHAA not only prevents com-
munities from discriminating against special needs individuals but also requires "teasonable
accommodations in rules, policies, practices, or services, when such accommodations may be
necessary to afford [handicapped persons an| equal opportunity to use and enjoy a dwelling."
The California Fair Employment and Housing Act, codified as Government Code Sections
12900 to 12996, reinforces provisions of federal statute to prohibit any unlawful discrimina-
tion against persons with disabilities.
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These statutes and regulations have the following important effects on zoning:

* The use of property for the care of up to six mentally disabled persons including
support staff necessary to assist residents must be regulated as a single-family resi-
dential use;

* Family care homes, group homes, and foster homes for up to six persons cannot be
subject to regulations that are more restrictive than those imposed on similar dwell-
ings in the same zone;

* Inpatient and outpatient facilities licensed to treat persons with mental disabilities or
substance abuse problems must be regulated in the same manner as properties used
for treatment of general medical patients.

Responding to federal and State laws that require local agencies to allow physical modifica-
tions necessary to make properties fully accessible to persons with physical handicaps, the
State Attorney General advised cities and counties to revise their ordinances to make it pos-
sible to grant accommodations where needed. The State Supreme Court has prohibited local
agencies from limiting the number of persons unrelated by blood, marriage, or adoption who
can reside in a single-family home. This restriction affects local ability to regulate groups of
individuals who live as a single household.

Santa Barbara’s existing Zoning Ordinance allows group home residences of persons with
disabilities or handicaps in all residential zones without obtaining a variance or Conditional
Use Permit unless such approval would be required for a residential unit under the same cir-
cumstances. The current Zoning Ordinance specifically allows group homes in the single-
family residences zones and utilizes its pyramid zoning structure to allow group homes in the
other residential zones by allowing any use permitted in the more restrictive single-family
Zones.

The federal and State requirements for accommodating individuals with disabilities also dic-
tate that cities establish procedures to allow modification of setback requirements and other
standards that may preclude alterations to make buildings accessible. The current Zoning
Otrdinance allows for a Modification of zoning regulations where necessary to allow im-
provements to an existing building to provide reasonable accommodations to individuals
with disabilities.

Affordable Housing

Opver the past several decades the California legislature has adopted a number of laws that
limit the ability of cities and counties to reject or reduce the feasibility of housing develop-
ments that will help to meet the housing needs identified in their general plan housing ele-
ments. These provisions include the State Density Bonus Law (Gov. Code 65915), which
allows for density bonuses and additional incentives for affordable housing. Other laws in-
clude provisions that bar discretionary review of certain attached or multifamily housing pro-
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jects (Gov. Code 65589.4), require local agencies to make specific written findings in order
to deny an affordable housing development (Gov. Code 65589.5(d)), and limit the ability of
local agencies to prohibit the repair or rebuilding of multifamily dwellings involuntarily de-
stroyed or damaged (Gov. Code 65852.25). Regardless of whether a local agency incorpo-
rates or makes specific reference to these provisions in its zoning ordinance, it is responsible
for complying with these requirements. Sections 28.87.400 and 28.87.500 in the General
Provisions chapter of the Zoning Ordinance references and lays out provisions for compli-
ance with these laws. It may be advisable to also explicitly state that compliance with these
laws is the intent of the provisions in these sections to increase the public’s awareness of the
City’s legal obligations and to remind decision makers of these rules. The City may soon be
undertaking revisions to the City’s Density Bonus ordinance.

Cottage Food

The term “Cottage Foods” refers to food produced in the home. California’s AB 1616 (Gat-
to), passed in September 2012, sets standards for homemade food operations and requires
local jurisdictions to permit them as a permitted use of residential property or with a discre-
tionary permit. Cities may establish reasonable requirements concerning spacing and concen-
tration, traffic, parking, and noise. The law establishes a list of non-potentially hazardous
food products that are permitted, and authorizes the Department of Public Health to main-
tain this list. Two classifications of Cottage Food Operation are defined: “Class A” CFOs are
only allowed to engage in direct sales, including sales at certified farmers’ markets, farm
stands, etc., while “Class B” operations can sell both directly and indirectly to retailers. Both
types of operation must apply for registration from the State, a process meant to ensure that
health and safety are protected. Class B operations are subject to initial and annual inspec-
tions, while Class A operations may only be inspected on the basis of a consumer complaint.

In the NZO, cottage foods could be addressed in a new section governing home occupa-
tions. The new section would include provisions carrying out Assembly Bill 1616, and
providing local standards for concentration, parking, noise, and hours of operation, among
others.
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Appendix A: Effects of 1975 Rezoning — Setback Standards

Table A-1 compares the zone changes made and resulting impacts to setback standards as a
result of residential rezoning that occurred in 1975.

Current Pre-1975 Current Pre-1975 Current Pre-1975
Neighborhood Zoning Zoning _Front Setback Front Setback’  Interior Setback _Interior Setback
East & West Mesa E-3 R-1 20 1520° 6 5
Required Lot Area 7,500 s.f. 6,000 s.f.
Alta Mesa (Area ) E-1 E-2 30 25 10’ 8
Required Lot Area 15,000 s.f. 10,000 s.f.
Alta Mesa (Area 2) E-1 E-3 30 20 10’ 6
Required Lot Area 15,000 s.f. 7,500 s.f.
Alta Mesa (Area 3) E-1 R-22 30 15/20° 10’ 63
Required Lot Area 15,000 s.f. 7,000 s.f.
Bel Air (Area I) E-1 E-3 30 200 10’ 6
Required Lot Area 15,000 s.f. 7,5000 s.f.
Bel Air (Area 2) E-3 R-1 20 15/20° 6 5
Required Lot Area 7,500 s.f. 6,000 s.f.
Oak Park E-3 R-1 20 15/20° 6 5
Required Lot Area 7,500 s.f. 6,000 s.f.
Samarkand (Area |) E-3 R-2 200 15120° 6 6
Required Lot Area 7,500 s.f. 7,000 s.f.
Samarkand (Area 2) E-3 R-34 200 10/15 6 6/10%
Required Lot Area 7,500 sf. 14,000 s.f.
East San Roque E-3 R-1 20 15/20° 6 5
Required Lot Area 7,500 s.f. 6,000 s.f.

1 On lots that are zoned E-1, E-2, E-3, R-1, and R-2, the required front yard setback can be reduced by 5 feet if the front
half of the lot has a slope greater than 20%. This allowance was in effect prior to 1975.

21In 1975, the lot size for R-2 zoned lots was increased from 3,000 s.f. per unit to 7,000 s.f. for newly created lots and 3,500
s.f. per unit.

3 Prior to 1973, the interior setback was 5 feet for R-2 zoned lots. In 1973, it was changed to 6.

41In 1975, lot size for R-3/R-4 was increased from 1,000 s.f. per unit to 14,000 s.f. for newly created lots. The number of
units allowed is dependent on total lot size SBMC §28.21.080. Variable density allowing additional densities based on
bedrooms was adopted in May 1978.

5 Prior to 1973, the intetior setback was 5°/6 for R-3/R-4 zoned lots. In 1973, it was changed to 6°/10°. The setback is
based on stories in the building.
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Current Pre-1975 Current Pre-1975 Current Pre-1975
Neighborhood Zoning Zoning _Front Setback Front Setback’  Interior Setback _Interior Setback
Upper East (Area 1) E-1 E-2 30 25 10 g
Required Lot Area 15,000 s.f. 10,000 s.f.
Upper East (Area 2) E-1 E-3 30 20° 10 6
Required Lot Area 15,000 sf. 7,500 s.f.
Lower Riviera (Area 1) E-1 E-2 30 25 10’ 8
Required Lot Area 15,000 s.f. 10,000 s.f.
Upper State E-3 R-1 20 15/20° 6 5
Required Lot Area 7,500 s.f. 6,000 s.f.
Lower Riviera (Area 2) E-1 E-3 30 200 10’ 6
Required Lot Area 15,000 sf. 7,500 s.f.
Lower Riviera E-1 R-1 30 15/20° 10 5
Required Lot Area 15,000 s.f. 6,000 s.f.
Eucalyptus Hill E-3 E-2 20° 25 6 g
Required Lot Area 7,500 s.f. 10,000 s.f.
Eastside R-2 R-3 15/20° 10/15° 6 6/10°
Required Lot Area 7,000 s.f. 14,000 s.f.
Cielito A-1 A-2 35 30 |5 10
Required Lot Area 43,560 s.f. 25,000 s.f.
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