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DENSITY BONUS UNITS UNDER STATE LAW

State Density Bonus Law – Rental units

State law (Govt. Code §65915) requires that, for housing developments of five or more units, commun​ities must provide a density bonus of at least 25% if a developer proposes to provide at least (1) 20% of the total units in the development for low income households at rents targeted at 60% of AMI, or (2) 10% of the total units in the development for very-low income households at rents targeted to 50% of AMI. When calculating the number of units that is 10% or 20% of the total , the density bonus units are excluded. The law also requires that the community provide at least one other concession or incentive such as reduction in setbacks or parking requirements, approval of mixed use, or other regulatory concessions or incentives which result in cost reductions.  The law applies only to projects of five or more units. A copy of the State law is attached as Appendix C. 

The following are examples of possible development scenarios for rental units under State law. These examples are all based on a project on land zoned for 20 two-bedroom units. The required density bonus of at least 25% would result in a density bonus of 5 units, for a project total of 25 two-bedroom units.

1. Low Income Rental Units: a number of density bonus units equal to at least 20% of the number of non-density bonus units would be restricted to low income rents (targeted to 60% of AMI). Thus, four of the five density bonus units would be restricted to rents of $818 (including utilities), and one would be unrestricted.

2. Very-low Income Rental Units: a number of density bonus units equal to at least 10% of the number of non-density units would be restricted to very-low income rents (targeted to 50% of AMI). Thus, two of the five density bonus units would be restricted to rents of $682 (including utilities), and three would be unrestricted. 

Table 10 on the following page summarizes the State density bonus law requirements for very-low income units for projects zoned for various numbers of “base density” units  (the number allowed by zoning before any density bonus units are added). This table illustrates a quirky result from the State’s percentage requirements. The number of very-low income rental units required increases as the base density increases, but increases at a different rate than the number of density bonus units does. For example, the table shows that a developer of a property zoned for ten units is entitled to three density bonus units, one of which must be a very-low income rental unit, and two of which are unrestricted. However, the developer of a slightly larger property zoned of 11 units is in a worse position. That developer is entitled to the same three density bonus units, but now two of the units must be very-low income rental units, and only one may be unrestricted. It is clear that the attractiveness of a state density bonus will vary according to the base density of the property.

TABLE 10. STATE DENSITY BONUS REQUIREMENTS 

FOR VERY LOW INCOME
	Base Density
	# of Bonus Units ("at least 25%")
	# of Very Low 
(at least10%)
	# of Market Density Bonus Units

	5 through 8
	2
	1
	1

	9 – 10
	3
	1
	2

	11 – 12
	3
	2
	1

	13 – 16
	4
	2
	2

	17 – 20
	5
	2
	3

	21 – 24
	6
	3
	3

	25 – 28
	7
	3
	4

	29 – 30
	8
	3
	5

	31 – 32
	8
	4
	4

	33 – 36
	9
	4
	5

	37 – 40
	10
	4
	6


State law does not anticipate “variable density” zoning such as the City uses in the R-3, R-4 and commercial zones. Under variable density, the number of units allowed depends on the number of bedrooms in the units. For example, a developer of a 32,000 square foot lot would be entitled to build 20 studio units but only 11 three-bedroom units. If that developer proposed the base density of 20 studio units and then requested five density bonus units of three bedrooms each, that would be a 25% density bonus under the state law but a 44% lot area modification under the City’s variable density zoning. In order to implement the intent of State law, and for simplicity of administration, the City requires that the density bonus units under State law contain the same average number of bedrooms as the non-density bonus units. The City may waive this requirement on a case-by-case basis. 

Also, the City requires that the average number of bedrooms in the rent restricted density bonus units must be no less than the average number of bedrooms in the unrestricted density bonus units. For example, if the developer proposes five density bonus units under the very low income alternative, with two at 1‑bedroom and three at 2‑​​bedrooms, the rent restricted units would both be required to be 2‑bedroom units. 

Because the unrestricted density bonus units are permitted only because of the provision of the rent-restricted density bonus units, there must be a reasonable relationship between the living area of the unrestricted density bonus units and the rent-restricted density bonus units. To assure this, the average habitable square footage of the non restricted density bonus units must not exceed 200% of the average habitable square footage of the price-restricted units.

OVERVIEW OF THE CITY’S DENSITY BONUS PROGRAM
The State law does not address several issues that the City has faced.  What affordability requirements would be appropriate if the developer requests a density bonus greater than or less than 25%?  What if the developer wishes to provide ownership units rather that the rental units specified under State law? What about projects of four or fewer units, where State density bonus law does not apply?

To address these and other issues, and to encourage a broader range of affordable housing types and targeting than specified in State law, the City has developed its own density bonus program. This program is meant to compliment and expand upon State density bonus law. The procedural elements of the City’s density bonus program are outlined in §28.87.400 of the Municipal Code (attached as Appendix B). This ordinance specifies the procedures to be followed by developers who request a density bonus, both for projects that meet the criteria set forth in State density bonus law and for projects that do not.  The latter projects are to be reviewed by the City “for consistency with the criteria of the City’s density bonus program, described in the City of Santa Barbara  Affordable Housing Policies and Procedures Manual.” The referenced description of the City’s density bonus program follows in section VIII and IX below.

Unlike the State density bonus provisions, which exempts qualifying projects from obtaining a discretionary lot area modification from the City, the City density bonus program is subject to the City’s discretionary review procedures. The Planning Commission may deny or reduce a lot area modification under the City’s density bonus program if the requested density is deemed inappropriate for the site.

Under the City’s program, for projects in which the units developed within the base density are to be ownership units, the density bonus units under the City’s program must generally be ownership units as well. The Community Development Director may approve exceptions to this requirement for projects in which each of the density bonus units is either rented for at least 60 years according to the City’s requirements for density bonus rental units (explained below), or sold according to the specified requirements.  

VIII. CITY DENSITY BONUS REQUIREMENTS FOR OWNERSHIP UNITS

WITHIN THE FIRST 25% DENSITY BONUS

For units within the first 25% density bonus, the developer may apply for a density bonus using a choice of two options. The first of these options is simply to make all density bonus units affordable to middle income households. The second option is available for projects with a base zoning of over 12 units. It is modeled after the State density bonus program, and allows the density bonus units to be a mix of affordable units and market rate units. 

A.
Option 1 – All Density Bonus Units in First 25% must be Affordable 

Under this option, at a minimum, all of the density bonus units in an ownership project must be sold at affordable prices which, on average, are targeted to the following incomes: 



(a) for condominiums, 120% of AMI 

(b) for duplexes, or exceptionally large and desirable condos, 130% of AMI


(c) for single family homes, 140% of AMI

These prices are targeted to be affordable to middle-income first time homebuyers (that is, with incomes between 120% and 160% of AMI). Buyers with incomes below 120% of AMI are also eligible to buy these units, provided they can qualify for the mortgage loan.

Unlike the City’s requirements under State density bonus law, under this option there is no requirement that the density bonus units and non-density bonus units have the same average number of bedrooms. 

The target incomes listed above are for ownership projects without City subsidies, and are higher than those allowed by any of the subsidy sources available through the City. Projects receiving City subsidies will be required to target the density bonus units to moderate income or below.
Alternative Affordability Mixes:
The density bonus requirement listed above refer to affordable prices which, on average, are targeted to the specified income levels. The City’s program permits a mix of targeted incomes. For example, in a project with six large density bonus condos, instead of targeting all six to 130% of AMI, the project would also meet the conditions with the equivalent mix of:



2 units targeted to 100% of AMI (moderate income)



2 units targeted to 130% of AMI (middle income), and



2 units targeted to 160% of AMI (upper-middle income)

B.
Option 2 – For Projects with Base Zoning over 12 Units - Allows Market Rate Density Bonus Units within the First 25%

Under this option, the affordability restrictions on the density bonus units are determined according to Table 11 below. This Table 11 uses the same method for calculating density bonus as under State law, in order to provide an alternative to the State requirements. 

As noted above, State law does not anticipate a variable density ordinance such as the City uses in the R-3, R-4 and commercial zones. Under variable density, the number of units allowed depends on the number of bedrooms in the units. For simplicity, the density bonus calculations in this table assume that the density bonus units contain the same average number of bedrooms as the non-density bonus units. For simplicity of administration, the City requires that this be the case for units developed under this City option. The average number of bedrooms in the density bonus units must approximate the average number of bedrooms in the non-density bonus units;  the City may  waive  this 

requirement on a case-by-case basis.      


As with density bonus units under State law, the City requires that the average number of bedrooms in the rent restricted density bonus units must be no less than the average number of bedrooms in the unrestricted density bonus units. For example, if the developer proposes five density bonus units under this option, with two at 1‑bedroom and three at 2‑bedrooms, the price-restricted units would both be required to be 2‑bedroom units. 

To assure that the City’s program compliments rather than replaces the State program, affordable units developed under the City’s program are required to provide a greater total amount of “below-market” benefit than would result under the State’s requirements. This below-market benefit test is explained in Appendix H.


TABLE 11. City Density Bonus - 1st 25% - Mix of Affordable and Market 

	Base Density
	# Bonus Units Allowed
	# Moderate

Required
	# Middle Required
	# Unrestricted (market rate)

	13 – 16
	4
	 3
	
	1

	17 – 20
	5
	 3
	
	2

	21 – 24
	6
	2
	3
	1

	25 – 28
	7
	2
	3
	2

	29 – 30
	8
	2
	3
	3

	31 – 32
	8
	6
	
	2

	33 – 36
	9
	
	7
	2

	37 - 40
	10
	
	7
	3

	
	
	
	
	

	Maximum Sale Price
	Moderate
	Middle
	

	For 2 bedroom Unit
	$203,000 
	$250,100 
	


To assure a reasonable relationship between the living area of the unrestricted density bonus units and the rent-restricted density bonus units, the average habitable square footage of the non restricted density bonus units must not exceed 200% of the average habitable square footage of the price-restricted units.

 CITY DENSITY BONUS REQUIREMENTS FOR OWNERSHIP UNITS

ABOVE THE FIRST 25% DENSITY BONUS

State density bonus law requires jurisdictions to grant a density bonus of “at least 25%,” and sets affordability requirements in such cases. However, State law does not specify additional affordability requirements for projects that request a higher percentage of density bonus, such as 40% or 60%. This is an important distinction, because the City’s average density bonus has been 60% in the fifty-plus projects that have received a density bonus. 

It is interesting to note that, since 1998, the City has approved seven density bonus projects with a total of 52 density bonus units. Of these, six of the projects and 49 of the density bonus units were developed by non-profit sponsors, using substantial City subsidies. It is clear that the State and City density bonus programs have not provided adequate incentives to encourage the use of density bonuses by private developers in Santa Barbara. The City’s maximum sale prices are in many cases below the developer’s marginal costs for constructing additional units on a site, even when land costs are deemed to be zero for the extra units. The developer also must consider whether the added density will make the planned market rate units less desirable, and thus less profitable. 

In order to increase the incentive to developers to provide affordable units under the City’s program, the following prices will be allowed for those density bonus units that are above the first 25% of density bonus in the project. Such units may be sold to upper-middle income first time homebuyers at prices which, on average, are targeted to the following incomes: 

(a) for condominiums, 160% of AMI 

(b) for duplexes, 170% of AMI

(c) for single family homes, 180% of AMI

As an alternative, to be reviewed on a case-by-case basis, the Community Development Director may approve a mix of moderate, middle and market rate units, similar to that allowed within the first 25% density bonus. This is subject to the requirement that the below-market benefit of the affordable density bonus units is at least as great as would be provided by the above requirement (all density bonus units to be affordable to 160%, etc.). The below-market benefit comparison is to be made using a procedure like that described in Appendix H.
Please refer to Appendix I for two charts that summarize and give examples of the City’s density bonus program for ownership units.

CITY DENSITY BONUS FOR RENTAL PROJECTS

Rental projects requesting density bonus that do not meet the requirements of State law must meet the following requirements:

For units within the first 25% density bonus – the density bonus units must be rented for at least 60 years to low income households at rents targeted, on average, to 70% of AMI or below.  

For units above the first 25% density bonus – the density bonus units must be rented for at least 60 years to low income households at rents targeted, on average, to 80% of AMI or below.

Note: these target rents are higher than those allowed by most subsidy sources available from the City. Projects receiving City subsidies will generally be required to target the affordable units to 60% of AMI or below. Redevelopment Agency funds may potentially be used to subsidize projects with moderate income rents, but the City has not often subsidized projects with rents above the State defined Redevelopment Agency low income targets of 60% of AMI.

Alternative affordability mixes may be approved by the City on a case-by-case basis, provided the alternative affordable rents provide an equivalent amount of “below market benefit.”

